On the contrary, Atkins1 evidence establishes that the ADR
was safe.  Particularly, Atkins indicated that corrective
measures were taken by Cyprus between May 4 and June 15.  These
measures included fume surveys, mercury testing of the atmos-
phere, and the use of respirators (Tr. 223, 224).  Further, after
the MSHA citations the company attempted to cleanup the plant
and, according to Atkins, Cyprus took care of the problem "to a
great degree" (Tr. 65).  In addition., on June 9, 1982, complete
blood and urine tests failed to confirm mercury poisioning (Tr.
202-204).

When he was asked about the conditions in the ADR on July
15, 1982, Atkins said that he "believed the levels were close to
acceptable."  Further, the ADR "could have been perfectly safe at
that time" (Tr. 108, 109).

Finally, Dr. Badshah's note of July 9, 1982, written for
Atkins, addresses his physical conditions.  It does not establish
the conditions in the ADR at or about mid-July.

On his termination notice (Ex. C21, R24) Atkins wrote that
he would work in the ADR if the company doctor said he was physi-
cally able to work in the mill atmosphere.  His stated reason was
that he could not stand the smell of ammonia.  In addition, he
asserts the ammonia .and the mere (mercury) had not been corrected
(Ex. R24).

I do not find the statements concerning the mercury to be
credible.  At the hearing, when speaking of Exhibit H24, Atkins
stated "[tjhe mercury was not a problem" (Tr. 112, 113).

For the foregoing reasons Atkins refusal .to work was not a
protected activity.

Cyprus at all times asserted that the ADR was a safe place
to work at or about July 15th.  But, since Atkins was not engaged
in an activity protected by the Act, it is not necessary to ex-
amine respondent's evidence.

Briefs

Counsel have filed detailed briefs which have been most
helpful in analyzing the record and defining the issues.  I have
reviewed and considered these excellent briefs.  However, to the
extent they are inconsistent with this decision, they are re-
jected .

Conclusions of Law

Based on the entire record and the factual findings made in
the narrative portion of this decision, I enter the following
conclusions of law:

1.  The Commission has jurisdiction to decide this case.

475uses me to conclude that no
